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lle ander Mill of Hatton and Others, Appellants. 
Colonel Robert Reid and Others, Reſpondents. 


The Reſpondents Caſe. 


xd dwwn:'> HE City of Montroſe in Scotland, by the Set or Regula- | 
LOS tion of the Borough, is governed by a Town-Council, con- e 1 
8 8 & 0% ſiting of Nineteen Members, viz: a Provoſt or Mayor, 

Sd three Bailiffs, a Dean of Guild, a Treaſurer, a Maſter of 


88. 


d the Hoſpital, and Ten Common Council men, who are 

W l Merchants, and Two other Common Council- men, who 

are Tradeſmen or Mechanicks, and are annually choſen or named about 

Michzelmas by the Town Council that ſerved for the Preceding Year, 
ſeyen of whom are to be continued Common Council-men for the Year 

following, and twelve new are to be choſen. | 

The Method of Hlection is this. Upon the Day of Election, which is 
appointed by the Set or Conſtitution of the Town to be the Wedneſday / 
before Michaelmas, all the Magiſtrates and Common Council-men meet 
in the Town-Houſe ; or at leaſt a Majority of the whole, being Ten, 
and as many more as can attend; and there the Old Council Elects 
the New, with this Reſtriction, that the Provoſt, the three Bailiffs 
the Dean of Guild, Treaſurer, and Maſter of the Hoſpitalz for the 
jmmediate Preceding Year are continued ex Officijs, Members of the 
Council for the Year immediately following. 

At the laſt Michaelmas Election, James Scot of | Logie, the then Provoſt, 
and the Appellants, were moſt anxious to continue themſelves, and their 
Friends, in the Management of the Publick Good: of this City, and 
for the better Support of their Intereſt to introduce into the Council, 
Strangers not Living or Trading within the Town. But finding that 

the Majority of the then Town-Council, would be for bringing a new 
det of Burgeſſes into the Publick Management, they reſolved to pre- 
vent ſome of the Common Council-men (who would not fall in with 
their Meaſures) from coming to the Council at the Time of Election, 
and in order thereto, the then Provoſt order'd four of the Common 
Council- men to be carried to Priſon the Morning of the Election, upon 
Pretence of ſome perſonal Inſult or Diſreſpect to himſelt. 

Moſt of the Council- men thinking the Liberties and Privileges of the 
Borough infringed by this Method of Proceeding, did abſent them 
ſelves from this pretended Meeting; but ſent Mr. Muriſon, one of their 
Number, to proteſt againſt the illegal Practices thereof, and to offer 
Bail for the Four Common Council- men's appearing immediately after 
the Election ſhould be over, to anſwer to any Charge which could be 
brought againſt them. | „ | 
S By the Law of Scotland, and Cuſtom of this Borough, no Election 
can be carried on, unleſs there is a Majority, viz. Ten of the Towg 
Council pre ent. ER 2 0 cel I 

The Appellants and their Aſſociates, finding their Number was but 

| Fight, did reckon Mr. Muriſon, (who went there only to Proteſt againſt 

their Proceedings) as the Ninth, and to make up the Tenth they made 

one of their Friends, appear as Proxy, for one of the abſent Councellors, 

without any Warrant or Order for ſo doing, and then choſe a new Town 

Council; upon which, they put ſome of their Friends, who were not in 
a Capacity of bearing any Office within that Borough. 
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Mr. Mairiſon proteſted againſt all theſe illegal Proceedings, and de. 
manded that the four Councellors, who were impriſoned, ſhould be 
Liberate before they went on to an Election, and offer*d Bail for their 
appearing afterwards, to anſwer for any Crime they could be charged 
with, which was refuſed. 

Immediately after this irregular Election was over, the four Councellors 
were ſer at Liberty, and have never been, as yer, ſo much as proſecuted 
for the Crimes then alledged againſt rhem. 

As ſoon as theſe Four were Liberate, Eleven Members of the Town 
Council, being the Majority of the whole, did meet and proceed to a re- 
gular and due Election of Magiſtrates and Common Council-men for this 
preſent Year, and did bring their Ad ion of Declarator and Reduction be- 
tore the Lords of Seſſion, againſt the pretended Town Council ſet up by 
the Appellants and their Aſſociates, who having got into Poſſeſſion of the 
Government of this City, do ſtill illegally detain the fame. 

At the Hearings of this Cauſe, beforewne of the Lords of Seſſion, the 
Reſpondeats inſiſted upon the Election of the Appellants being declar'd 
Void; becauſe, Firſt, There was not a Majority or Quorum of the Town 
Council preſent, when this Election was made. Secondly, That there was 
no free Election, four of the Common Council-men being impriſon'd 
withour any Cauſe, before the EleQion came on, and detained Priſoners 
till che Blection was over, tho' Bail was offer'd tor their Appearance. 
To which the Appellants pleaded, that the Action being brought to 
overturn the Election of Mr. Scot of Logie, as Provoſt or Mayor of Mis. 
troſe, and the other Magiſtrates of the ſame Town, upon an alledg'd Ad 
of Violence committed by Mr. Scat, the Reſpondents could not proceed 
ia their Action againſt Mr. Scot, becauſe of his Privilege of Parliament, 
nor againſt the Appellaats, who were the other Defendants, becauſe they 
were in Society together, and therefore no Action could lie againſt 
them unleſs Mr. Scot were made a Party. | 

The Reſpondents anſwered, that they did not then inſiſt againſt Mr. 
Scor, but only againſt the other Magiſtrates, who could claim no Advar- 
tage from Mr. Scot's Privilege; nor could his Abſence or Non appearance 
retard the Reſpondents Proceeding in their Action, they having done 
what was in their Power to make him a Party to the Suit. 


iſt Tater, 22 This Plea was over-ruled by two ſeveral Interloquitors, and the Reſ. 


2d Interl. 27 


pondents were allowed to proceeed in their Action tor making Void the 


Election of all the Defendants, except Mr. Scot of Log ie. 5 
Thereafter, the Cauſe was, upon a Petition, order'd to be heard before 


34 Tater), 8 the whole Lords of Seſſion, when after a long Debate, They found Logir's 
Jen. 1722-3. Privilege could not be.pleaded to ſtop the Declarator againſt the other Defendants 


as not Flefted by a ſufficient Quorum. Againit which Interloquitor, there 
was a long Fetition offer'd, which being refuſed, the Cauſe came again 
to be heared before the whole Lords; and the Appellants ſtill inſiſted on 
Logie's Privilege, as a Protection for them, and further objected agaiuli 
this laſt Interloquitor of the 8th of January 1722-3. 

Obj. That by the Set or Regulation of the Town of Montroſe, there was 
no Quorum fix'd, and therefore the Councellors, who met at the ordinary 
Time and Place of Election, might proceed to the Election of a Town 
Council for the Year enſuing, whether they were a Majority of the 
whole Town Council or not, and brought a Precedent of ſuch a Prac- 
tice-in the Year 1719, when there was but eight preſent at the Election 
of a new Town-council, and thoſe eight choſe Proxies for two to make 


up the Number Ten. 
15 The 
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| Asſ. The Reſpondents anſwer'd, that tho? by the written Set of the 
Town, no Quorum was expreſly fix d, yet Cuſtom and Reaſon determin'd, 
that no Number of the Town- council, under Ten, which is a Majority 
of the whole, could proceed to do Buſineſs, more eſpecially Buſineſs of ſuch 
Weight, as the Election of a new Town Council; for if any lefler Num- 
ber ſhould be allow'd, it would be impoſſible to determine where to fix, 
or why Two or Three met together in the Council-Houſe, may not be a 
Quorum, and have a Power to elett a new Town-council, or determine 
Buſineſs of the greateſt Conſequence to the Town ; nor could any Ar. 
gument be brought from the Precedent mention'd by the Appellants, 
ſince they could not ſhew it was ever prattis'd within that Town, either 
before or ſince. | | | | 
Upon this Debate, the Lords of Seſſion without making any Alte- 475 Inter. 
ration in their laſt Interloquitor, Found, that Logie's Privilege canld not 19 Jan. 1723. 
flop the Purſuers from inſiſting in that Reaſon of Reduction I the Klection 
of the other Members, viz. That ſome of the Members of the Council were 
unwarrantly impriſowd by Mr. Scot of Logie. 5 6 
Object. The Appellants at laſt alledg'd, that tho? it ſhould be proven, 
that ſome of the Councellors were impriſon'd by Mr. Scot's Order, 
yet that could not hinder the other Councellors to proceed to an 
pleQtion that Day; nor could any Act of Mr. Scot's, or any other ſingle 
Councellor, be ſuſtain'd, as a Ground of Reduction of the Election 
of the other Magiſtrates and Common Council Men, who were in! 
nocent; nor was it in the Power of the Town Council, when met, 
to Liberate the Members, who were impriſon'd by Warrant of a 
Magiſtrate, becauſe they as a Town Council, had no ſuch Authori- 
ty or Juriſdiction, 1 
Anſ. The Reſpondents anſwer'd, that they inſiſted upon it as a ſuffi- 
cient Ground of Reduction, that ſome of the Members were illegally 
impriſon'd and detain'd from the Election by the Provoſt of the 
Town, who by this Means got himſelf re-elected as Provoſt, and the 
Appellants brought in as Magiſtrates or Common Council Men. 
The Lords of Seſſion found it relevant, to Annul the Election of the «th Interi. 
other Members; that Logie unwarrantably impriſon'd ſome of the Mem- 19 Jan. 1723. 
bers of the Council, during the time of the Election. | 
| The Appellants have appeal'd to your Lordſhips, complaining, that 
they are agriev'd by the ſaid Interloquitory Order of the Eighth of 
January, and the ſaid twp Interloquitories of the 19th. But the Re- 
pondents humbly hope, that theſe Interloquitories will be found to be 
Juit, for the Reaſons following. 
1ſt. Becauſe the Lords of Seſſion allow'd of Mr. Scet of Logie's Privi- 
lege of Parliament, as a Protection to himſelf, without entring into any 
Diſpute, whether that Privilege could protect him againſt an Action 
brought againſt him as a Member of a Corporation ; and the Re- 
pondents apprehend he could not by ſuch Priviledge, protect his fel- 
low Magiſtrates and Common- council Men from the Reſpondents juſt 
duit, there being nothing more ordinary, than where Members of 
Parliament are jointly and ſeverally bound in Bonds with others, 
than the bringing Actions againſt the other Perſons bound, tho? no 
nm is commenc'd againſt the Members, upon Account of their Pri- 
vleges. „ | | 
24, Becauſe it appears, from the very Facts themſelves, that theſe 
embers were impriſon'd, in order, to influence the Election, and to 
picvcnt a Majority of the Town-Council's being againſt the Provoſt 
| 4nd his Friends, which would have hapned, if a free Election had 
cen allow'd; for, the Appellants themſelves acknowledge, that Six or 


Seven 


141 


Seven of the Town-Council were walking in the Streets, and would 
not come up to the Place of Election, which Number, with the Four 
that were impriſon'd, would have made a Majority of the Town-Coun. 
cil; but by this AQ. of Mr. Scot's, he procur'd himſelf to be elected 
as Provoſt, and his other Friends to be brought in as Magiſtrates or 
Common-council Men, for the Year then enſuing. And therefore, tho' 
the Appellants had been entirely ignorant of the Impriſonment of the 
Four Common council Men, yet the Election of them as Magiſtrates, 
or Common-Council Men, being the Effect of this Act of Violence, 
ought to be declar'd void; For in ſuch Caſes, Non queritur utrum is qui 
convenitur an, alius Vim fecit. . | | 
zd. The Appellants were all acceſſary to this illegal AQ in fo far as they 
openly and knowingly took Advantage thereof, to get themſelves elected 
as Magiſtrates and Common-council Men of that Town; and particy- 
larly the 1 Mr. Mill, as a Magiſtrate, was acceſſary thereto, he 
being one o the Magiſtrates of Town, at that Time: For tho' the Town 
Council as ſuch, have no Juriſdiction, yet Mr. Mi, as a Magiſtrate, 
might have join'd with Mr. Mairiſon, who was another Magiſtrate then 
preſent, and they two as ſuch, might have order'd the impriſon'd Mem. 
bers to have been ſet at Liberty, upon giving good Bail, which Privi- 
lege ought not to be refusd to any Subject, who is not impriſon'd for 
ſome heinous Crime. Ee E 0 . 


Rob. Raymond. 
Wil. Fraſer. 
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